SURROGATE' S COURT OF THE STATE OF NEW YORK
COUNTY OF HERKI MER

_____________________________________ X
In the Matter of the Application of
John Executor, as Executor of the WII
of
PETI TI ON FOR ADVANCE
RECENT DECEDENT, PAYMENT OF EXECUTOR S

COWM SSI ONS

Deceased
File No: 2006-153

for Advance Paynment of Executors

Commi ssi ons pursuant to Section 2311
of the Surrogate's Court Procedure Act

TO THE SURROGATE' S COURT, COUNTY OF HERKI MER

The petition of JOHAN EXECUTOR (“Petitioner”), residing at 2
Main Street, Herkinmer, New York, respectfully alleges:

1. Petitioner is Executor of the WI | dated October 25, 2006
(the “decedent’s WII”) of the late Recent Decedent(the
"decedent"), who died a resident of the Town of Herkiner, HerKki nmer
County, New York on Decenber 2, 2006. On February 21, 2007 this
Court admtted the decedent's WII| to probate and issued Letters
Testanmentary to Petitioner. (A copy of the decedent’s WIIl is
attached as Exhibit A)

2. Petitioner has acted and continues to act as Executor
and has performed executorial functions, including but not limted
to the marshaling of the estate's assets and managenent of the
decedent's investnent holdings and personal and business assets

including the disposition of the tangible personal property



pursuant to Article FIRST, the subdivision and sale of two parcels
of decedent’s uninproved real property for a consideration of $1.2
mllion, and as nore fully described in paragraph 6. A Petitioner
is fully famliar with the nature and extent of the assets
conprising the decedent's estate.

3. On Sept enber 2, 2007 Petitioner applied for extensions to
file the United States Estate Tax (and Generation Skipping
Transfer) Tax Return, Form706, and the New York Estate Tax Return,
FormET-706 (the "estate tax returns”) for decedent’s estate which
are due to be filed by March 2, 2008 At that time, Petitioner paid
estimated estate tax paynents in the amount of $18,000 and
$110, 000. 00, respectively. The Executor has a close estimte of
the value of all property in which decedent had an interest. By
reason of the sale of the aforenentioned subdivided two parcels,
the Executor set aside a reserve fromthis liquid asset which is
payi ng the cash | egacies, charitable |egacies and any additi onal
creditors. Petitioner is in the process of making these paynents
at this tine.

4. Petitioner filed the List of Assets/Inventory (as
requi red wunder Section 207.20 of the Uniform Rules for the
Surrogate’s Court) on June 16, 2008 (copy attached as Exhibit B)

5. Petitioner seeks this Court's permssion to receive
advance paynent on account of Executors’ conmm ssions. Petitioner

respectfully submts that, unless he is allowed an advance paynent
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of comm ssions, he wll be deprived of substantial advant ages under
the inconme tax | aws of the United States and the State of New YorKk.
6. Annexed to this Petition as Exhibit Cis alist of assets
of the estate against which the Executor is now claimng
comm ssions. All assets |listed are conm ssionable were Petitioner
to file his account and judicially settle it today.
A The i st of conmm ssionabl e assets shows real estate
(with a total value of $2,800,500, for which Petitioner has
received a formal, witten appraisal). The real estate was
subdi vi ded. One parcel was sold on Cctober 30, 2008 for $1, 200, 000.
In determ ning the comm ssionable portion of the sales price, the
$1, 200, 000 sales price was reduced by the paynent of a reverse
nort gage ($783,493), recording fees ($76) and legal fees paid in
connection wth the sale ($8,208), which nets $408,223 as
comm ssi onable. Pursuant to Article FIFTH D.2. of the will, the
Petitioner shall receive conmmssions on the full value of the
property even if wunsold (value of wunsold real property is
$1, 600,500). Additionally, comm ssionabl e assets include receipts
for stocks and bonds ($310,932), cash (%$32,424), and principa
coll ections on nortgage receivable dated June 13, 2001 ($10,872)
for a total comm ssionabl e anount of $2, 363, 051.
Additionally, Petitioner obtained a release of |ien
for the whole property fromthe taxing authorities of the state of

New York and a Certificate D scharging Real Property Subject to
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Estate Tax Lien fromthe Internal Revenue Service as relates to the
two parcels that were subdivided and sold on COctober 30, 2008.

Petitioner continues and will continue to market the
remai ni ng undevel oped real property so that the residuary trust
(Article FIFTH may eventually be funded.

B. The total value of comm ssionable assets is
$2, 363, 051. None of these assets include (i) any property
specifically bequeathed; (ii) the value of property pledged as
security at the decedent’s death; (ii) any uncollected notes or
clains; or (iv) any incone collected.

7. Based on the rates under Section 2307 of the Surrogate's
Court Procedure Act, Petitioner would be entitled to a total
Executor's comm ssion on these assets of Sixty-Ei ght Thousand
Seventy- Si x Dol | ars($68, 076) were his account to be settled at this
time based on the assets listed on Exhibit B. Petitioner is
requesting Thirty-Four Thousand, Thirty-Ei ght Dollars ($34, 038,
which is equal to a principal receiving comm ssions).

8. The beneficiary of decedent’s estate whose rights or

interests would be affected by this paynent is:

Descri ption of Legacy,
Devi se or O her

Nanme and Dom cile Address and Interest, or Nature of
Rel ati onship Mai | i ng Address Fi duci ary Status

Ri chard Decedent 2 Main Street Di stri butee; Legat ee
Son Her ki mer, NY of tangible personal

property; beneficiary
of resi duary Tr ust
under WII.



The above person is of full age and sound m nd and under
no |l egal disability.

9. Article FIFTH G of the decedent’s WII| expressly
provi des that the Executor shall be relieved of the necessity of
filing a bond.

10. No previous application for the relief requested herein
has been nade by Petitioner in this or any other court.

WHEREFORE, Petitioner prays:

1. That this Court nmake an order permtting Petitioner
to receive the sum of Thirty-Four Thousand, Thirty-Ei ght Dollars
($34,038.00) out of the assets of the decedent's estate in the
Executor’s hands, as and for a paynent on account of the principal
receiving commssions to which he would be entitled for his
services rendered as Executor if his accounts were now judicially
settled, w thout bond; and

2. That this Court grant such other and further relief

as it may seem just and proper.

Dat ed: Decenber , 2007

Her ki mer, New York

JOHN EXECUTOR



STATE OF NEW YORK

)

) . SS.:
COUNTY OF )

|, the undersigned, JOHN EXECUTOR, the petitioner named in the

foregoing petition, being duly sworn, say that | have read the
foregoing petition subscribed by ne and know t he contents thereof,
and the sane is true of my own know edge, except as to the natters
therein stated to be all eged upon i nformati on and belief, and as to
those matters, | believe it to be true.

JOHN EXECUTOR

Sworn to before me this
day of Decenber, 2007

Not ary Public
Comm ssi ons Expires:
Affix Seal or Stanp:

Nane of Attorney: Vi ncent L. Teahan, Esq.
Teahan & Constantino LLP Tel. No.: (845)-677-2101
Addr ess of Attorney: 41 Front Street, Suite A

P.O Box 1181
M || brook, New York 12545
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CERTI FI CATI ON

The undersigned certifies that, to the best of his know edge,
information and belief, forned after an inquiry reasonabl e under
the <circunstances, the presentation of the papers or the
contentions therein are not frivolous as defined in Subsection (c)
of Section 130-1.1 of the Rules of the Chief Adm nistrator of the
Courts (22NYCRR). | hereby certify that the content of all forns
filed with the Court is the same as that of the official fornms for
t hi s proceedi ng.

Recital of Acconpanyi ng Papers:

. Petition for Advance Paynent of Executor’s Conm ssions, with
exhibits
. Proposed O der

Vi ncent L. Teahan, Esq.
Teahan & Constantino LLP
41 Front Street, Suite A
P.O Box 1181

M || brook, New York 12545
(845) 677-2101



ESTATE OF
Commissionable Assets
To be reported on Form 706

|. For Receiving:

Schedule A - Real Property
Unsold Real Property
Real Property Sold

Gross Proceeds

Reduced by:
Reverse mortage payoff including accrued interest of $60,250.72
Recording fees - County Clerk

Legal fee paid in connection with sale
Net proceeds from sale of real property

Schedule B - Stocks & Bonds
Schedule C - Mortgages, Notes, & Cash

Cash
Principal collections on mortgage receivable dated June 13, 2001

Commissionable

Receiving Commissions

5% x $100,000 = $5,000 x .50 =

4% x $200,000 = $8,000 x .50 =

3% x $700,000 = $21,000 x .50 =
2.5% x $1,363,051 = $34,076 x .50 =

TOTAL RECEIVING COMMISSIONS

$

1,200,000

783,493
76
8,208

32,424
10,972

2,500
4,000
10,500
17,038

$ 1,600,500
408,223

310,932

43,396

$ 2,363,051
$ 34,038




At a Surrogate's Court held in
and for the County of Herkinmer

at the Court Hous e, i n
Herkimer, New York in said
County, on the day
of , 2007
PRESENT: HON. ,
Sur r ogat e.

SURROGATE' S COURT OF THE STATE OF NEW YORK
COUNTY OF HERKI MER

_____________________________________ X
In the Matter of the Application of John
Executor, as Executor of the WII of
RECENT DECEDENT, ORDER AUTHORI ZI NG ADVANCE
PAYMENT OF EXECUTOR S
COW SSI ONS

Deceased
File No: 2006-153

for Advance Paynent of Executors’
Commi ssi ons pursuant to Section 2311 of
the Surrogate's Court Procedure Act

Upon reading and filing the verified Petition dated Decenber
15, 2007 of John Executor, as Executor of the Last WII and
Test anment dated COctober 25, 2006 of Recent Decedent, deceased, for
an Order authorizing an advance paynent to John Executor, on
account of Executor’s conmm ssions, from which it appears to the
sati sfaction of the Surrogate that: (i) said John Executor woul d be
entitled to a receiving comm ssion if the account of the Executor
were now judicially settled; (ii) the anmount of Executor’s
recei ving comm ssionis at | east TH RTY- FOUR THOUSAND, THI RTY- El GHT
DOLLARS ($34,038.00) due at this tinme, and (iii) unless the advance

paynment on account of Executor’s comm ssions prayed for in said



petition is allowed, Petitioner John Executor will be deprived of
substanti al advantages under the incone tax laws of the United
States and the State of New York;

NOW on notion of Teahan & Constantino LLP, attorneys for the
Petitioner, it is

ORDERED, that John Executor, as Executor of the Last WII| and
Testanent of Recent Decedent, deceased, be and he hereby is
authorized to pay to hinself the sum of THI RTY-FOUR THOUSAND,
THI RTY- El GHT DOLLARS ($34,038.00) out of the assets of the
decedent's estate in his hands, as and for an advance paynent on
account of conm ssions to which he woul d be entitled as Executor if
his account were now judicially settled; and it is further

ORDERED, that as the WIIl of the l|late Recent Decedent
di spenses with the necessity of a bond, any bond shall be di spensed
with; and it is further

ORDERED, that the expenses of this application shall be borne

by the petitioner, in his individual capacity.

ENTER

Judge of the Surrogate's Court



